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HMRC Call for Evidence – Employer-provided living accommodation

4 February 2016 

About CTG

The Charity Tax Group (CTG) has almost 500 members of all sizes representing all types of charitable activity. It was set up in 1982 to make representations to Government on charity taxation and it has since become the leading voice for the sector on this issue. 
CTG welcomes the opportunity to respond to this Call for Evidence and would be happy to meet officials to discuss our answers in greater detail.
The call for evidence

1. Why is accommodation provided to employees and how have changes in working practice affected this provision?

From the evidence we have gathered, there are two primary reasons for providing employees with accommodation. The first is for the better performance of their particular duties. Colleges at Universities like Cambridge and Oxford, for example, provide accommodation to a number of staff, because Colleges are residential academic communities where students live, work and socialise together. For College Fellows to be a part of this community is regarded as a crucial part of their educational function. Equally, the efficient management of properties, such as those belonging to the National Trust, often necessitate staff living onsite.
The second primary reason is for emergencies and security. The RNLI, for example, provides some living accommodation for staff to enable them to live within close proximity to the lifeboat station to answer emergencies. By the same token, many National Trust properties require 24/7 security and staff must be able to respond in emergency situations.
The National Trust recently undertook a comprehensive review of staff housing arrangements, in conjunction with HMRC. As a result of the review it was agreed that posts with employer-provided accommodation at National Trust properties would be determined strictly on the basis of ‘business need’ (primarily being a member of the security roster). In recent years, the National Trust has made greater use of other methods of providing security to its properties, including remotely-monitored alarm systems and outsourced security services provided by contractors. It remains the Trust’s opinion, however, that, given the remote location of many properties, having staff on site remains the most effective means of providing a fast response, which is very often cheaper as well.
Members see the value of adapting processes to align with changing work practices. Very few of them, however, can give significant evidence of this actually occurring. The rationale and aims of employment for many of our members have not changed; nor has the need for accommodation to be a part of that employment. 
2. Is accommodation provided to people who are no longer employees (because they have retired, have left the employment but by agreement can stay in the accommodation for a period of time etc) and why?

For the most part, it is not. The National Trust has a very small number of retired staff provided with accommodation under historic agreements. There have been no new agreements implemented for many years now and the intention is to allow the existing agreements to continue until the occupier wishes to vacate or passes away.
3. Is the accommodation provided always a reflection of what is needed for the employee to undertake the role, or is it based on what is available or the status of the employee within the company?

For the most part, the accommodation provided reflects what the employee needs in order to perform his or her role. Sometimes this may differ from employee to employee: accommodation that might be suitable for a young, single person might not suit a married couple with a family. These factors are usually taken into consideration.
For Oxford and Cambridge Colleges, the amount of accommodation provided by a College is based on a number of factors: the number of Fellows that the College believes are needed to reside in College; the number of Fellows who are willing to reside in College; and the availability of suitable accommodation within the College. None of these considerations will be the same for all colleges and none of the considerations is static in its relative importance from year to year.
We have no evidence of accommodation being provided as a reflection of the employee’s status or seniority.

4. Do the current categories of accommodation cover the circumstances of employers and employees today? Are there arrangements which don’t fit these categories? How often are employees provided with ‘other’ accommodation?

For the vast majority, the current categories cover all circumstances. In some instances, however, it is clear that the rules have not been easy to interpret and have created anomalies.
5. Are there other circumstances when employers provide accommodation to employees – for example, do they ever share the purchase of a property?

This is not applicable for the most part.
A number of Cambridge Colleges do offer a shared equity scheme, but this is seen as financial support rather than the provision of College accommodation and is properly taxed through the accommodation benefit rules. Additionally, such accommodation is not on the colleges’ main sites and is therefore different from accommodation provided for the proper or better performance of an employee’s duties.
6. In your business/profession/sector, how many (or what proportion of) employees receive accommodation? Are there any roles which always have accommodation provided, or particular types of employment, or roles within a sector which always provide accommodation?

CTG represents organisations from a wide variety of sectors. Such statistics as we have received differ from each other so extensively that they would be of little use in this instance. 
7. When accommodation is provided to employees, is it usually owned or rented by the employer? Does this vary across different types of employment?

Usually, accommodation provided belongs to the employer, though there are some circumstances in which it is rented.
8. How easy is it for employers or tax advisors to calculate the taxable value of accommodation provided to employees? How often are values sought from the District Valuer? How easy is that to do?

The vast majority of accommodation provided is treated as an exempt benefit, so this is not relevant. In some cases an agreement already exists with HMRC and is reviewed annually. On the rare occasion when it is necessary to calculate the taxable value of the accommodation, it can be difficult because of the complexity of the rules and the data required for the calculations.
9. What proportion of employees provided with accommodation pay rent for their accommodation? How much rent do they pay (proportionate to the value of the benefit)? How is the value paid as rent calculated (do employers reference the market value for example?)

This varies across the sector, from organisations that provide accommodation on a “job need” basis – and therefore charge no rent – to organisations that always charge rent, with amounts pre-agreed with HMRC.
10. Do you agree that using market rental value would provide a simplification to the tax rules on provided living accommodation? How could such a system work and what would be the impacts on both employers and employees?

The general consensus is that, while it would be a simpler and more logical point of reference, using market rental value to establish tax rules would be extremely complicated and potentially expensive. 
Such valuation is necessarily subjective and only a range of values can be provided, based on other recent transactions in the area. It is not easy to arrive at a value with certainty, nor would it be practical or worth the effort and cost for charities in general to instruct a valuer for each property at regular intervals. On top of this, it would be impractical to build a bureaucracy around this at HMRC, perhaps involving the Valuation Office.

Some kind of standardised method such as a table of values (perhaps regional) might be preferable, always provided that the value was at the lower end of the range of possibilities so that those in poorer areas do not end up suffering an unduly high benefit charge.
There has also been some suggestion of having any changes phased in gradually, to allow for alternative arrangements to be made where necessary.

11. Are there other ways to simplify how the taxable value of living accommodation is calculated?

Not that are immediately apparent, nor that we would consider fair.
12. Are there situations where employees, despite having very similar roles are treated differently for tax purposes because of the way that the rules currently work?

This is rarely an issue given that the vast majority of accommodation provided qualifies for an exemption from the benefit rules. Where anomalies have existed in the past, members have worked with HMRC to address them.
We have, however, seen instances of HMRC officials attempting to argue that the housing of the family of the relevant employee (eg a Minister of Religion) is itself a taxable benefit because the other members of the family do not fulfil the job related accommodation tests. In our view, to suggest that a benefit in kind charge should arise for an employee because of his or her family’s occupation is contrary to public policy as, in effect, it is promoting the break-up of families from a single home unit, and discriminating between single and married employees. It might also possibly engage the provisions of Article 8 ECHR (respect for private and family life). The Office of Tax Simplification shares our view that to split the accommodation in this way is wrong. The wording in ITEPA s99 is not clear on this point and could do with being clarified to confirm that no benefit in kind arises in these circumstances.
13. What circumstances exist today where accommodation is needed in order to do a job? Why is the accommodation needed? For example, is it purely about the job itself (the duties), or, to comply with legal requirements, or because of the location of the job?

This question has been adequately covered in previous questions, particularly 1 and 3.
14. Is it appropriate that certain accommodation is completely exempt from tax? How can we create a balance between the need for accommodation to be provided to enable a job to be performed and the advantage gained by that provision?

Unequivocally, yes.
15. Are there any ‘representative occupiers’ who would not fit within the current statutory exemptions? If yes, please provide details of the employment and job role.

As far as we are aware, there are none. Where there have been such situations in the past, these issues have been reviewed with HMRC and dealt with.
16. To what extent do employees/sectors rely on the current rules and exemptions? Where employees live in accommodation which is currently exempt, what is the value of the exemption to them?
Members have made it clear that they rely heavily on the current rules and exemptions. It is the exemptions that allow the accommodation to be provided at all; its provision is crucial to the better performance of the duties of the employees to whom it is provided. Moreover, in some cases, the requirement of an employee to live in such accommodation is clearly a disadvantage for the employee, either because of the location itself, or because of the lack of freedom living in such accommodation allows, or equally because of the additional responsibilities associated with occupying the accommodation. Charging employees for this disadvantage would be very problematic for the sector.
CTG would also like fully to endorse the response submitted by the Churches’ Legislation Advisory Service (CLAS), which sums up our understanding of the specific case to be made for the exemptions by Ministers of Religion.
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