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Call for evidence: simplifying the Gift Aid Donor Benefit Rules

Response from Charity Tax Group (CTG) – 9 October 2015

Overview

The Charity Tax Group (CTG) has over 500 members of all sizes representing all types of charitable activity. It was set up in 1982 to make representations to Government on charity taxation and it is now the main representative body for the sector on tax issues affecting charities.  

CTG welcomes this Call for Evidence and the interactive consultation process, particularly the willingness of HMRC and HM Treasury officials to attend a CTG discussion forum on this topic. Given that over 50 charities and charity advisers were present, it provided an excellent opportunity to collate feedback and gain a realistic insight into the information that it will be possible for charities to provide. We have also received written feedback from a wide range of member charities (many of whom have submitted their own responses) including the National Trust, Cancer Research UK, RNLI, London Library, Age UK, Alzheimer’s UK, the Anaphylaxis Campaign, Macmillan Cancer Care, Christian Aid and Glyndebourne Productions. 
CTG welcomes the Government’s recognition of “the important role that the charities sector plays in our society” and the financial support that it gives in the form of tax reliefs.  Like the Government, CTG is keen to ensure that these reliefs are easy to administer and are fully utilised. 
CTG Recommendations
We recommend that the Government:
· continues its engagement with the sector and convene a meeting of Charity Tax Forum Gift Aid Donor Benefits sub-group before any proposals are progressed to a formal consultation.

· commits to a serious review of the donor benefits guidance with the close involvement of charities and their charity advisers with particular focus being given to the ‘in consequence’ rule. This review should also consider ways of improving accessibility to the guidance on Gov.uk.
· ensures that donor benefit thresholds are easy to follow, fit for purpose and tackle the ‘cliff edge’ problem by replacing them with two bands along the lines outlined in CTG’s response to Question 8 in the Call for Evidence.
· allows all ‘unsolicited’ third party benefits to be disregarded, and also disregards ‘solicited’ third party benefits where the charity can demonstrate that a similar offer is available to other members of the general public. 
· legislates to maintain the four concessions outlined in the Call for Evidence, namely: the split payment rule, the averaging method, the disregard allowing literature to be considered as of inconsequential value and the 10-year rule for a ‘life time’ benefit.
· considers a change in the way benefits are valued from market value to cost value except in cases where there is a readily convertible cash equivalent, for example items which could easily be resold on the open market.
· considers removing the requirement that benefits must be available for purchase separately when using the split payment method.

· consider introducing a disregard for benefits that further an organisations charitable  objectives.

· clarifies the circumstances in which the averaging method can be used.

· commits to maintaining the admissions disregards and considers removing the current requirement for visitors to pay an additional 10%. This review should also consider a realignment of the treatment between day membership and annual membership tickets.
· considers extending the admissions disregards to live performances where they are provided in accordance with an organisation’s charitable purposes.
Factual understanding of the current rules 

1. Are you familiar with the current rules relating to donor benefits, and do you find the guidance easy to follow and easy to access?

Levels of guidance

· CTG members that operate Gift Aid generally have a good awareness of the donor benefits rules. However, we are aware of smaller charities, particularly those run by volunteers and without access to charity networks and professional advice, which will not be aware of the rules.
· CTG supports the existence of different levels of guidance for different audiences. Easily accessible, straightforward guidance is essential to enable donors and those new to the rules to understand the requirements. Responding to the Call for Evidence, one CTG member told us that it would struggle to have an in-depth conversation with a donor about donor benefits and that this had highlighted an internal training requirement.
· While most charities cope reasonably well with the donor benefit rules, we do received complaints from charities about their unnecessary complexity of the donor benefit rules and the fact that HMRC guidance is not always that easy to follow. In a large charity with many staff involved in activities which could have implications for Gift Aid, it can be very difficult to ensure that everyone has the correct level of understanding of how the rules work in practice. It would help if at least part of the guidance could be written with fundraisers in mind and discussed with them before being issued.  There can be situations where a fundraising strategy is agreed but it is only when it comes to claiming the Gift Aid that it realised that donations are ineligible for Gift Aid.  If fundraisers were provided with more accessible guidance it is likely that the gift and the donors’ benefit could be structured to ensure Gift Aid could be claimed. It would also relieve pressure on finance staff, who have to monitor each new fundraising product very closely to ensure compliance with the rules. 
· However, CTG members are also very clear that there is a requirement for detailed guidance which can be relied on by tax professionals and which provides satisfactory assurances about the eligibility of different benefits and arrangements. Members report a lack of breadth and depth in the examples included in the detailed guidance in Chapter 3. We are conscious that it is not practical (or even possible) to include an exhaustive list of scenarios on the website; but we would encourage the inclusion of as many examples as possible – not least because the situations in which the rules may come into play are so various. This is particularly important as fundraising initiatives develop and become more innovative; and there must be flexibility to future-proof the guidance by allowing for periodic reviews and ways of seeking a quick ruling. Ideas for new examples were progressed by the Gift Aid Donor Benefit working group in 2014 and we would suggest this project be revisited as a priority. 

Difficulties using Gov.uk
· More generally, members have reported difficulties in using the Gov.uk website to access guidance on the Gift Aid donor benefit rules as well as wider guidance relating to Gift Aid and charity tax. One CTG member commented: “As a tax professional I often know exactly what I am looking for, but find it impossible to find on Gov.uk.” 
· At the time of writing, when charities search in the Gov.uk portal for “donor benefits”, “Gift Aid donor benefits” or “HMRC Gift Aid donor benefits”, the link to the basic guidance is the third or fourth item on the list (reproduced below) via broader Gift Aid guidance for charities. 
Gift Aid – what donations charities and CASCs can claim on: The types of fundraising donations that charities and community amateur sports clubs (CASCs) can claim Gift Aid on and the exceptions. 

· It is not immediately obvious to charities looking for specific guidance on Gift Aid donor benefit rules that this is the correct link and they may therefore struggle to find the guidance. There is also no direct link to the more detailed guidance on donor benefits in Chapter 3: Gift Aid in the introductory guidance and this information does not appear on the search list referenced above. 
· By contrast, a search on Google for “donor benefits” brings up the introductory guidance as the first item while searches for “Gift Aid donor benefits” or “HMRC Gift Aid donor benefits” bring up both the introductory guidance and Chapter 3 in the top two to three hits. It is therefore easier to search for HMRC’s own guidance on a search engine than it is through the Gov.uk portal.
· Feedback from charities also suggests that it was much easier to follow the guidance on the old HMRC website. The reliance on HTML and the need to click through to different stages of guidance can often make it difficult for people to navigate and search the guidance. Improved cross-referencing using hyperlinks or prompts would help those new to the subject – for example, one of our members notes that Chapter 3.37 of the Detailed Guidance Notes covering memberships would ideally be cross-referenced to Chapter 3.39 covering the right to view charity property, and vice versa. The guidance includes helpful advice for many specialised areas of Gift Aid – but that is not relevant to many users. So to have an interactive filtering system to provide users with the guidance that suits their needs would be a huge improvement. While this would require some investment, it would help make the guidance ‘fit for purpose’. 
· CTG recently sent a letter to the Exchequer Secretary to the Treasury outlining wider concerns about the usability of Gov.uk and welcomed the assurances in his response that the Government Digital Service would work with the sector to improve the situation. As one CTG member has commented: “It is difficult it is to find anything more than very basic material about tax on Gov.uk – it is often dumbed down so much as to be useless, with no links to anything more detailed and helpful, so impossible to resolve queries.” The accessibility and level of detail in Gov.uk guidance is therefore a practical example of a situation where improvements are necessary. 
Consistency of guidance
· A number of CTG members have reported that interpretations of HMRC guidance can vary depending on which officer is spoken to, with the rules appearing to be applied differently at different times. This has been apparent in Gift Aid audits, as well as calls to the Charity Helpline. This inconsistent approach makes it very difficult for charities to assure themselves that they are implementing the rules correctly – and, incidentally, points up the complexity of the rules themselves. If different officials have different interpretations, how can charities be expected to interpret the rules correctly themselves?
· CTG understands from HMRC officials that internal HMRC guidance is not different from that publicly available and would therefore call for a greater consistency of approach by officers.
· Charities report that they are now less likely to have a named contact at HMRC, or to be able to get a quick ruling on whether a benefit is eligible for Gift Aid or not.  Charities are instead being required to submit queries online or via the helpline, without the option of including attachments etc. Online queries are also limited to strict character limits, which can also restrict a charity’s ability to raise more complex queries where they want to include detailed examples.
2. Are there any specific aspects of the current rules that are unclear? If so, which? 

· Members report that the following aspects of the current rules are particularly unclear: 
· The definition of a benefit

· When benefits with no financial value need to be treated as a benefit including relating to priority booking and other membership benefits
· The ‘in consequence’ test, including uncertainty related to time periods, donor cultivation tactics and whether the provision of benefits are reliant on the donor’s gift
· The correct application of the averaging rule

· When benefits provided by a third party need to be taken into account (and what the implication of these benefits being solicited or unsolicited is)
· The combination of percentages and a fixed value of donor benefit limits in the donor benefit thresholds 
· Whether a charity is offering a benefit if the same benefit is available for free elsewhere

· Whether single or cumulative donations are the relevant values against which benefits are measured.
· A number of these issues are addressed by the questions in the Call for Evidence. One that is not is the uncertainty over the application of the ‘in consequence’ rule. This is not well defined or explained in the guidance and there is widespread misunderstanding of the correct interpretation. This has been a longstanding issue for CTG and one that we have raised in the donor benefits working group. We believe that this warrants a dedicated review and close consultation with members because the current guidance is unsatisfactory and leads to uncertainty for charities and their advisers. CTG will be making separate representations on this specific point following the Call for Evidence.
General usage and rationale 

3. Do you provide benefits to donors? If so, what benefits do you provide? Please provide specific details. 

· The Charity Tax Group is not a charity and therefore does not receive gifts from individual donors and offer any benefits in return. 
· We have, however, summarised some responses from members below. This list is by no means exhaustive and charities will not necessarily be claiming Gift Aid on all of the benefits.
· Literature including: Update newsletters; Magazines; Photos / information/letters from the beneficiary of the charities; books; information about the charity
· Events including: Breakfast/lunch/dinner events; Christmas Carol concerts; Charity Balls; Charity Galas; Places in marathons, challenge events 
· Thank you gifts/promotional items including: pens/pencils/other stationery; mouse-mats; key-rings; badges; DVDs/CDs; binoculars; cuddly toys; birdboxes; Christmas cards; calendars, diaries, branded clothing and many other items to promote the charity or that are linked to its charitable purpose
· Admission to view charity property, artefacts, works of art, plants, animals, scientific property, performances
· Recognition including: plaques, visits to the charity or its beneficiaries, meetings with senior staff or patrons, naming ceremonies
· Access to celebrity supporters including: events, signed T-shirts, dinners, framed photographs
· Non-financial benefits including: Priority booking for events or holiday cottages; Early/late access to properties/events open to the public; Exclusive tours of properties/exhibitions (where tours are not usually available to the public); Access to members’ areas of a charity property not normally open to the public; the opportunity to go out on a lifeboat or to view a specialist facility or laboratory; signed programmes to some high level donors
· Third party benefits which can include: any organisation (charity or corporate) providing access to their services or products at a discount or offering some other form of incentive.
· We received a number of specific anonymised responses to this question and it may he possible to share details of this information on request. We will also be encouraging charities to send this information to officials directly.
· Many charities that sent us feedback suggested that they do not provide extensive benefits to donors and that most benefits are of low value. For some charities, however, incentives are extremely important and a major part of the donor engagement process. See our response to Question 4 for more details. 
· It is also important to note that some of these benefits are also offered to prospective donors to encourage donations, not just people that have donated.  
4. Why do you give benefits to donors? What impact do you think donor benefits have, or specifically have had, on the donations received in return? Please provide details. 

· CTG members overwhelmingly support the existence of the Gift Aid donor benefit rules. CTG members report that benefits to donors are an important way of saying “thank you” to their supporters and can incentivise giving. Benefits are also a way of building a relationship with the donor. For example, many charities have a dedicated team of people who are responsible for keeping in regular contact with major donors. These donors may not receive any ‘benefits’ as such, but may be invited to events and other visits for which a charge is sometimes made. It is much more likely that the charity will be able to get further support from existing donors (and their families or friends) than to try to get fresh donations from ‘cold contacts’, and apart from anything else it is a much better use of finite charity resources. 
· One CTG member charity has commented: “We give benefits as the majority of stationery/gifts that we give have our logo on & so help raise awareness. They are fun or nice (key-rings etc) & help build relationships.” Promotion of the charities brand in a positive way to its donors is vitally important. Little things like people having calendars or diaries badges with the charity’s details (or pictures of their work with beneficiaries) provide a daily reminder of their work and help to foster these ongoing relationships. Charities often provide “money could not buy” experiences that are a further way to achieve this.
· Many benefits offered by charities also relate directly to their charitable objectives. For example a charity promoting healthy living may partner with a sport shop that offers benefits to members including discounts on sports equipment.  These types of benefits are integral to the identity of the charity and the values it is seeking to promote. 
· A number of charities offer benefits to ensure that they keep up with other charities in a similar field. In the cultural sector donors are often given a wide range of choice between seeing a play, an opera or an exhibition; and they have perceptions about which charities “look after them” and make them feel welcome. It is human nature for individuals to welcome being thanked even if they had no expectation of it.  One CTG member charity has commented: “Benefits in the form of recognition have an impact on a large proportion of donors and can determine if a donor supports one project over another. Benefits in the form of gifts have less of an impact but nevertheless serve to enhance a donor’s experience and can lead to secondary gifts.” Donors may support a specific sector but only be able to give to a limited number of charities within it, which means that fundraising departments have to make an extra effort to build relationships with their donors. Charities have also told us that providing benefits to donors in the form of public recognition has the advantage of promoting other potential donors, including the donors’ friends and associates. 
· Charities generally would welcome an approach to the donor benefit rules which recognises that charities need to thank and encourage their donors (large and small) without the fear of unwittingly breaching the donor benefit rules. Charities recognise the need for safeguards against abuse but think these should not be disproportionate or penalise the vast majority of law-abiding charities.
5. Do you offer benefits that further your charitable objectives? If so, please provide details.

· For a number of charities the benefits that they provide help to further their charitable objectives. Literature is a key tool as it can include information about the charity’s work and details about information, advice and services which may be of benefit to many donors or their family and friends. Other benefits that fall into this category could include project updates, member magazines, access to places of historic importance or beauty, information sessions/talks (including for example a cancer charity giving a laboratory tours to inform donors about efforts to combat cancer, or a bird-watching tour on a nature reserve to promote understanding of conservation).
· A good example is the National Trust. Its core charitable purpose is the conservation of places of historic interest or natural beauty and the promotion of public access to those places. Therefore, a key aspect of the charity’s primary purpose is to give its members free access to those places within its care. This enables the charity to build a strong relationship with its supporters, usually over many years. The ability to visit the charity’s properties free of charge, and to receive literature informing of the charity’s ongoing activities and future plans, “fosters a true sense of belonging and ensures that its donors are ‘members’ of the charity in the true sense of the word.”
· One of our recommendations is that the admissions disregard be extended to live performances where they promote an organisation’s charitable objectives to level the playing field with others that benefit from that concession. 
· Some charities have called for a wider disregard to be introduced for benefits that relate directly to the furtherance of the organisation’s charitable objectives. The intention is that this would support service-providing charities such as counselling services or addiction services. We recognise that this could be difficult to police so would suggest that an annual limit be introduced so certain benefits that promote charitable objectives (such as the provision of private education) would not be eligible where that would not be appropriate. The service-providing charities point is another area in which the lack of clarity about the interpretation of the ‘in consequence’ rule can prove problematic and if this disregard was in place it would no longer be such an issue whether a donor was benefitting from their donation (or not as the case may be).
· CTG welcome further consideration of this idea; while recognising that a lot more thinking is required about how such a disregard would operate in practice.
6. What is the most common value of benefits you provide to donors, and do you typically provide a range of benefits? If so, please provide the value and circumstances in which benefits are paid. 
· CTG members report that they provide a wide range of benefits to donors but that the majority of these benefits are of low value, as charities tend to buy in very large quantities. For example, a diary given by a charity might cost only a third of the retail price. Use of retail prices can therefore be misleading. 
· Unfortunately, some charities report that the donations income from events does not warrant the work involved submitting Gift Aid claims, given the time and effort required to ensure compliance with all Gift Aid rules.
7. Are you able to easily determine the value of benefits that you offer to donors? If not, please provide specific details and examples. 
· The difficulty of valuing benefits is one of the most common complaints charities make about the donor benefit rules. HMRC’s own guidance recognises the difficulty in valuing benefits; but the main complexity is caused by the requirement that the benefit be valued at market price (or the best estimate) to the recipient. 
· Often an incentive provided by a donor to a charity will be unique to that charity so to establish a market value for it is difficult. A good example of a benefit that was almost impossible to value was a bird-box designed by Vivienne Westwood, which was a one-off and would never be available for sale at market value. A signed t-shirt from a celebrity in a charity competition or a medal provided to a participant in a fundraising event are similarly difficult to value. Furthermore, the market value of a meal with the CEO of a charity or the artistic director of a gallery is hard to quantify as people may pay over the odds in an auction (either to gain access to an experience not usually on offer, but also as a philanthropic gesture to the charity), but the market value of the meal itself would be far lower.  A number of members have also reported that it is more difficult to value benefits for events such as Galas and Balls (especially without using split payments) which may include numerous components including ticket entry, a meal, auctions, raffles etc. It is also important to note that benefits are often required to be valued in a different way for VAT purposes, which adds complexity to the process.
· Given the complexity of valuing benefits it has been suggested that instead of operating a market/retail value approach, it would be more practical to adopt a cost value assessment of benefits, except in cases where there is a readily-convertible cash equivalent, for example items which could easily be resold on the open market. In the context of a theatre ticket, if the ticket was personalised and “money could not buy it” it could be regarded as cost value (and often the cost to the charity will be nil if provided in-house) whereas an unrestricted ticket with a face value would be determined by market value. This should provide sufficient safeguards against abuse. We would suggest that this option be given serious consideration and considered in the main consultation, as it would provide an opportunity to simplify the administration of the Gift Aid donor benefit rules and remove many grey areas.

8. Do you provide non-financial benefits, i.e. benefits that cannot easily be attributed a monetary or market value, such as priority booking facilities? If so, please provide details on the types of non-financial benefits you provide and on how you ensure that these are permitted within the context of the current donor benefit rules. 
· Charities sometimes offer donors access to events and tours which are deemed to be a non-financial benefit. Applied correctly, these benefits do not have a market value or an underlying cost to the charity so the value of any benefit arising from such access would be regarded as nil.

· CTG members have indicated that they provide some of the following non-financial benefits [NB this list is not exhaustive]:
· Priority booking for events 

· Early/late access to properties/events open to the public
· Exclusive tours of properties/exhibitions (where tours are not usually available to the public)

· Access to members’ areas of a museum/zoo not normally open to the public
· The opportunity to go out on a lifeboat or to view a specialist facility or laboratory

· Signposting to support services relevant to the charity’s purpose (although this benefit is available to non-donors too)
· Signed programmes to some high level donors. 
· Other members report avoiding the provision of any non-financial benefits because HMRC guidance has been unclear as to which of these benefits could be ignored and which would need to have a notional value ascribed to them. This is frustrating, because these charities would like to have the opportunity to make their donors feel “special” by providing a range of non-financial benefits. 
9. How, if at all, do the current thresholds affect the benefits you provide? Please provide specific details.

Thresholds

· CTG members report that the current limits are not logical because they comprise a mixture of percentages (25% or 5%) and a fixed limit (£25), depending on the donation band. The thresholds require charities to have good systems in place to record the value of benefits against each donor and to monitor these benefits against the thresholds. For charities with a very large donor database and with potentially many different ways for the charity to interact with each donor, this can be a very difficult exercise. This is particularly the case for benefits provided by third parties where the information may not be readily available. 
· The way in which the current thresholds operate also mean that there is a potential ‘cliff edge’ effect, whereby benefits which exceed the limits will cause the entire donation to be disallowed for Gift Aid purposes. This means that many charities will simply ignore Gift Aid if there is any chance of the thresholds being exceeded. We recognise that use of the split payments method is a useful tool for some charities to avoid the ‘cliff edge’ but we feel that there is a lack of understanding among some charities about how to do this. We also know that use of the split payments method is not suitable for all charities (as explained in our response to Question 16 below). This ‘cliff edge’ effect can cause confusion and uncertainty and charity finance and tax staff are often concerned about exceeding the thresholds. The cautious approach that inevitably follows can often be criticised by charity colleagues as stifling innovation and in conflict with the charity’s desire to widen its donor base. A simpler system that allowed the eligibility of benefits for Gift Aid to be determined more simply would therefore be welcome.
· Following consultation with our members, we believe there is a strong case to simplify the current limits by replacing them with two bands, for example 25% for the first £250 of donations and 5% for the balance of donations exceeding £250, subject to an upper donation limit of, say, £5,000. 
	Proposed Monetary limits on the value of benefit allowed for Gift Aid

	25%
	Donations up to £250

	5%*
	Donations >£250 (max benefit per donor of say £5,000)

	*Only applies to the excess over the donation of £250.


· We believe that having two bands rather than three would be a simple rule that would be easy for donors – and charities – to understand and operate.  It also provides for a smoothing out of the benefits thresholds instead of the peaks and troughs of the current limits, including the anomalous flat-rate middle band. The increase in the lower band to £250 would mean that most donations would be covered, including many ‘friends’ schemes that would currently be in the higher bands or not eligible at all because of the cliff-edge effect. This increase and the increase to the maximum benefit per donor would bring the scheme up-to-date and reflect the limited upward revisions in the past (without making the allowable benefits so high that charities, donors, the Treasury and HMRC would be uncomfortable). 
· There has been some discussion among charities and officials about the removal of the thresholds and their replacement with a wider list of disregards that could include a de minimis level so that the majority of benefits currently provided would be eligible as they would be of a lower value. However, this would only work if the de minimis level agreed was sufficiently high to ensure that charities were in the same position as now – this is particularly the case if the cumulative value of benefits were taken into account rather than single items. This would also require a comprehensive list of benefits or benefit types to be maintained by HMRC which would need to be updated regularly to ensure that new and innovative benefits could be included. It is also unclear what monitoring requirement HMRC would require of charities. 
· While we feel that an extension of the disregards in this way would be helpful and offer some possible administrative simplifications for charities, it would only be sustainable if some form of threshold were still in place. As such, our preference is for the current thresholds to be simplified and increased. 
10. Do you feel that the current Donor Benefit Rules prevent you from providing benefits (either by type or value) that you would otherwise like to give to your donors? If so, please provide details and specific examples of the benefits you would like to be able to provide. 

· Feedback from members has been clear that Gift Aid is not the ultimate driver determining fundraising activity or the provision of benefits to donors. If the charity feels that the benefit is important, it will provide it and then reluctantly accept that no Gift Aid can be claimed. 

· There will, however, be other innovative ideas that will not be progressed if it becomes clear that Gift Aid will not be applicable, with resources instead dedicated to other fundraising streams where there is no doubt as to whether it can be claimed. One charity gave us an example of a proposal under which donors would be entered into a prize draw should they sign up to support the charity.  Despite the fact that the prizes would have been very modest and the purpose of the proposal was to increase the excitement of giving, it was not pursued because Gift Aid would not have been claimable under the present donor benefit rules.  
· Charities have told us that they are uncertain about the following benefits and may or may not claim Gift Aid depending on their understanding of the rules and agreements with HMRC:

· Various discounts
· Free refreshments, either as stand-alone benefit, or as a benefit of purchasing (say) a main meal 
· Early or late admission to charity properties/events to ‘beat the crowds’
· Access to areas of the property not normally open to the public, or with restricted access e.g. attic tours, or opportunity to view conservation work taking place 
· As mentioned in our response to Question 9, the ‘cliff edge’ effect, whereby benefits which exceed the limits would cause the entire donation to be disallowed for Gift Aid purposes, can also mean that charities simply do not engage with Gift Aid at all.
11. Have you ever decided to forego Gift Aid on donations made by donors who have received a benefit in return? If so, why? Please provide specific details and examples where possible. 
· Gift Aid is not the ultimate driver determining fundraising activity and charities it cannot be claimed if the value of the benefits clearly exceeds the thresholds. The situation is more problematic if the charity is uncertain about the eligibility of claiming Gift Aid on a specific benefit or if HMRC’s guidance is seen as restrictive or impractical to apply in practice. If resolving this is going to be complex, charities have to weigh up the cost of the charity’s time and resources in navigating the rules against the value of Gift Aid that is available to be claimed – often with the result that charities will decide not to claim: we have received evidence of this from CTG members in the context of charity auctions and crowd-fundraising initiatives. Improved clear and accessible guidance will help alleviate this problem; but the underlying cost/benefit issue will remain. Some charities which do not find the guidance difficult to navigate nevertheless do not have the capacity to make claims that are not standard Gift Aid.
· As noted in our response to Question 7, charities have expressed frustration with the requirement that benefits be valued at retail value rather than at cost price. Determining the value can be a time-consuming exercise and mean that it is not economic to claim the Gift Aid. There are many examples of benefits provided by charities where the actual cost would be very low or even nil (for example a guided tour with a specialist); but a market value needs to be determined. This adds further weight to CTG’s recommendation that HMRC should consider using cost as the primary basis for determining the value of benefits except in cases where there is a readily convertible cash equivalent, for example items which could easily be resold on the open market.
12. Do third parties provide benefits to donors for charities? If so, please provide details. 

· On occasions, charities enter into corporate partnership agreements with selected third parties. While these organisations may wish to position special offers as exclusive to the charity’s donors, charities often require that the offers are made available to all of the charity’s supporters in the widest sense, regardless of whether they are a donor or not and regardless of whether they have given a Gift Aid declaration.
· In reality, many of these ‘exclusive offers’ are available through a variety of sources and to other non-charitable groups. At the CTG seminar a charity representative raised the question of money-off vouchers offered by a charity in an online newsletter and was uncertain whether this would count as a benefit if the vouchers were also free to access via other open sources on the internet and searchable via Google etc. This is a good illustration of where an example would be useful in the guidance.
· CTG supports the proposal that a number of charity members have made that that there should be a return to the previous HMRC position whereby all ‘unsolicited’ third party benefits were disregarded, and that ‘solicited’ third party benefits should be disregarded where evidence is held by the charity that a similar offer is available to other members of the general public. 
· We would also welcome clearer guidance, backed up by practical examples, on when benefits provided by third parties need to be treated as a benefit received ‘in consequence’ of the donation to the charity. Additional guidance would also be useful on what constitutes a charity soliciting a benefit. Is it just when charities approach third parties or would a situation in which a charity promotes the existence of a benefit that a third party is providing without having solicited this from the charity be caught?
Membership benefits 

13. How much is the annual membership to your charity? 
14. Do you provide membership benefits in return for a donation? If so, please provide details. 

15. What benefits does a member receive that general donors do not receive? 

· Some CTG members provide membership benefits but it is not practical to provide specific examples in the response, because it would not necessarily be representative of all of our members. Our response to Question 3 outlines some of the types of benefits provided by our members, some of which will operate membership schemes. CTG has received responses from individual charities in respect of Questions 13-15 and may be able to provide this information if required. 
· In response to Question 15, in general terms members have told us that it is not always clear how the rules apply in the context of personal use of facilities (for example swimming pools) and have argued that the guidance could be clearer on this issue.
16. Do you take advantage of the split payments rule? If so, how, and in what context(s)? Please provide specific details. 

· A good number of CTG members make use of the split payments method and find it a very useful mechanism, particularly where they have high value donors and higher value benefits. 
· However, a large number of CTG members do not use split payments. This is partly because it is not relevant to the types of benefits being offered, or the types of relationships with donors. Some charities may also be put off by the associated administrative burden, particularly if the amount of Gift Aid being claimed is relatively low. Lack of take-up may also reflect a lack of understanding about how the split payments rules work. One charity commented in response to this question: “Not currently, although with a better understanding of this concession this is something we may look to do in future”. 
· For those charities that use the split payments method one of the biggest difficulties is HMRC’s requirement that benefits be available for purchase separately. This is a particular problem for organisations that work with a small pool of high value donors, through a membership or Patrons Scheme, as one of the main benefits of being a member is that they get access to exclusive events. CTG urges the Government to consider whether there really is a need for benefits to be available for purchased separately. Charities would not object to being required to continue valuing these benefits, but would like to be able to offer exclusive benefits to their donors where appropriate. One charity not currently using split payments has commented: “We have not yet taken advantage of this concession.  But we do view it as being useful and we might want to use it in the future.  Its potential usefulness is limited by the need for there to be a market value for the benefit.  It would help if a cost based method for the benefit could be used in some circumstances”.
· We are aware that some charities have considered using the split payments method, but have decided against it, because of the need to inform the donor of the value of the benefit at the time the donation is made. This means charities have to advertise the lower amount for which the benefit (which may be a dinner or event) could be obtained – which could be an unattractive proposition if the charity wishes to ensure fairness by requiring all those in attendance to pay the same amount. Charities may also not want to remind the donor of the real value of a benefit as many will make a conscious decision to pay over the odds given that it is a charitable donation.
· We are aware that some charities use split payments for legitimate VAT mitigation reasons, and that this requires a similar approach for the purpose of Gift Aid. We are aware that following the Serpentine Trust ([2014] UKFTT 876) VAT case, HMRC officers are writing to charities to require them to use split payments for membership schemes for VAT purposes, so this is only likely to increase in frequency. This increases the importance of clear guidance on split payments.
 
17. What is the most common value of benefits you provide to donors through the split payments rule, and do you provide a range of benefits? If so, please provide the value and circumstances in which such benefits are paid. 
18. How do you notify a donor of the amount of Gift Aid that has been claimed on donations to which the split payments rule has been applied?

· CTG is not a charity and does not operate split payments so is not best placed respond to these questions in detail. 

· However, we understand from discussions with members that donors are often advised of the Gift Aid claimed by letter. For membership schemes, the fee and donation split is often shown on the joining paperwork and on receipt if requested.
19. Do you take advantage of the averaging method? If so, how, and in what context(s)? Please provide specific details. 
· Some of CTG’s members use the averaging method, which can be a very useful way to minimise the administrative burden for the charity because individual benefits do not have to be allocated to individual donors. 
· Benefits which can be averaged over the whole membership base can also be helpful for charities that have a large member base because the average value of the benefit per member is likely to be very low when divided by the total number of members. For CTG members, a major difficulty has been to know which benefits could be dealt with under the averaging rule, and which ones have to be recorded against individual members. The HMRC guidance refers only to ‘discounts’, so it is not definitive whether it could be used for benefits in kind. Another difficulty is knowing when the benefit could be averaged over the whole donor base, and when it would need to be restricted to a section of the donor base, for example where publicity of a benefit is targeted at a specific geographical area or group of donors, even though in practice the benefit would usually be available to all donors.

· CTG sees no reason for the averaging method to be removed or restricted and believe that this concession should be formalised in appropriate legislation if required. As part of this process, it would be really helpful if the averaging calculation could be formally incorporated into the legislation and its scope extended to cover all benefits.
20. What is the most common value of the benefits you provide to donors through the averaging method, and do you provide a range of benefits? If so, please provide the value and circumstances in which benefits are paid. 
· Individual charities will be best placed to respond to this question.
21. What is the average value of the literature that you send to donors? 

· Individual charities will be best placed to respond to the specifics of this question, but it is likely to be low value.
· In general terms, the overwhelming feedback from charity members is that the disregard for literature is valuable and should be maintained and that literature should continue to carry no value for the purposes of the donor benefit rules provided the eligibility rules are met. If required this disregard should be formalised in the appropriate legislation.
· It is clear that many charities are embracing digital technology and that they are increasingly sending literature via e-sources including e-books and online apps to share information about the charity and to encourage donations. In many cases this e-material meets the eligibility rules for the disregard in that it is produced solely for the purpose of describing the work of the charity – whether produced by the charity, or a third party – and is relevant to and distributed exclusively in furtherance of the objects of the charity. Moreover, it often replicates directly material produced in hard copy and its main purpose is often for marketing purposes and not a benefit per se.. CTG thinks that the Government should give serious consideration to extending the disregard for literature to equivalent e-sources.
22. Do you provide lifetime benefits using the 10 year rule? If so, please provide details. 
23. What is the most common value of benefits provided to lifetime members, and do you provide a range of benefits? If so, please provide details. 

· We are aware that some of our members provide lifetime benefits using the 10-year rule; but we have not received any specific information in response to this question.
· We would suggest that, so long as HMRC has not identified any problems with lifetime benefits, the status quo should be maintained and legislation introduced to formalise this concession. 
Admissions disregards 

24. Is the 10% rule on standard admission tickets easy to operate and explain to donors, and is it an effective tool for incentivising donations? Please provide specific details to justify your response. 
25. Is the 12-month rule easy to operate and explain to donors, and is it an effective tool for incentivising donations? Please provide specific details to justify your response.

· The admissions disregard and 12-month rule are limited to a certain number of charities and they will be best placed to respond to this question. The response to the Call for Evidence by the National Trust, which has implemented and benefits from both systems, is very comprehensive and supported by CTG. CTG supports the retention and possible extension of the admissions disregard.
· In particular, CTG endorses the recommendation that the scheme could be considerably improved if the requirement to pay an additional 10% were removed. The need to display dual pricing can lead to confusion amongst visitors, especially where many properties already have different pricing options. Following discussions with affected members, CTG is aware that there have been complaints as a result of misunderstanding about why these organisations  charge an additional 10% for the Gift Aid ticket, especially after they have visited other attractions which offer the ‘annual pass’ with no price differential. Charities have to explain that it is a requirement of the legislation; but many donors still do not understand why “making a Gift Aid donation should be more expensive than a standard ticket”.
· We also support the proposals to simplify the scheme by allowing qualifying charities to offer ‘day membership’ Gift Aid tickets to qualifying UK taxpayers for the same price as Standard Admission tickets, leaving non-UK taxpayers and overseas visitors to purchase standard tickets. The return to an alignment of the treatment between day membership and annual membership tickets would therefore be a considerable simplification.
· We also support strongly proposals for the admissions disregard to be extended to live performances where they are provided in line with their charitable purposes. We believe that this specific exclusion to a list that is otherwise regarded as not exhaustive is anomalous and would be a simple revision to the existing rules that would place charities that provide access to live performances on a level playing field.

CTG
9 October 2015
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The Charity Tax Group (CTG) is the membership organisation dedicated to improving the tax position of charities 

and has over 30 years’ experience working with the sector and Government.
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